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Wanting to tell a story relevant to banana workers worldwide, WG Film decided not to focus on the
legal and political activities in Nicaragua. 1d. at {1 23-24.

While in Nicaragua, Gertten happened upon a funeral procession in one neighborhood and
decided to capture it on film. Gertten Decl.. at § 21. This funeral of a banana worker who died of
kidney failure opens Bananas!*, and the worker’s son becomes a focal point of the documentary. Id.
at 1 21; Bandlow Decl. Ex. 10 at 1. While the grieving man expresses his opinion that pesticide use
contributed to his father’s death and his mother’s cancer, in one poignant scene, Dominguez tells the
young man that “[w]e have decided to base our lawsuit on sterility. Not on death, not on cancer,
kidney failure, birth defects, testicular cancer or other conditions, even though there is research that
supports it. But the findings with regard to sterility are indisputable.” Bandlow Decl. Ex. 10 at 32.

Less than a month prior to the commencement of the Tellez Trial, Dominguez agreed to give
WG Film access. Gertten Decl. at 1 25-26. While Bananas!* tells the broad story of the impact of
pesticides, the Tellez Trial is about the pesticide DBCP only. Id. at {1 22-24. Dominguez, a
charismatic plaintiff’s lawyer, proved a rich character through whom much of the Bananas!* story
could be told, including the tension between his drive for fame and wealth and the plight of the
banana workers. Id. at  25; Bandlow Decl. Ex. 10 at 1-2, 23. Throughout the process, however, WG
Film remained committed to making a film about the broader plight of banana workers and, for this
reason, emphasized the bereaved banana worker’s son, who was not part of the DBCP litigation.
Gertten Decl. at { 24.

The entire four months of the Tellez trial was filmed and then painstakingly distilled down to
just those portions needed to tell the broader Bananas!* story. Gertten Decl. at § 31. The
background of the banana trade in Nicaragua was told through clips from a 13 minute grainy film
entitled Bananeras made in the 1980s. Id. at J 13. Judge Chaney, after an extensive evidentiary
hearing, permitted much of this same film to be shown to the Tellez jury, including the scenes of
banana workers walking through puddles and scenes of the high powered sprinkler systems used to

apply DBCP to banana fields.*® Judge Chaney held that the Bananeras film “illustrates for the jury

% Bandlow Decl. Ex. 10 at 32; Bandlow Decl. Ex. 5 at 1455:14-1484:20; 1792:24-1805:13; 1948:8-
1950:13; 8002:3-8011:12; 8164:28-8165:25.
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the general landscape, the size and scale of the individual banana plantations.” Bandlow Decl. Ex. 5
at 1483:11-20.

From extensive use of courtroom scenes, Bananas!* presents Dole’s defense in the Tellez
Trial. For example, among other things, Bananas!* shows: (a) the opening and closing statements of
Dole’s counsel in which counsel states that the lawsuit has no merit (Bandlow Decl. Ex. 10 at 33.);
(b) testimony that Dole had ceased using DBCP in Nicaragua by 1980 (Id. at 34); (c) evidence that
Dole had investigated and concluded that its recommended handling of DBCP was safe (Id. at 34);
and (d) Dole’s grueling cross-examination of the plaintiffs, calling into question their veracity and
demonstrating that some of the plaintiffs where sterile before ever working at a banana plantation,
others were not sterile at all, and still others may have been rendered sterile by alcoholism or
engaging in dangerous sexual activity (Id. at 27-31). Indeed, the film shows that the jury ultimately
agreed with Dole, rejecting the claims of half of the Tellez plaintiffs. Bandlow Decl. Ex. 34.

Bananas!* does not depict Dominguez as a noble hero. Indeed, the film depicts Dominquez
as a complex person. On the one hand, he expresses his interest in the plight of Nicaraguan banana
workers. On the other hand, the film portrays his ubiquitous “1-800-ACCIDENTES” bus and
billboard ads, his love for his new red Ferrari as he speeds down the road, and his lavish home and
offices, which includes a portrait of Dominquez himself. Bandlow Decl. Ex. 10 at 1-2, 23. The film
also depicts his callous dissatisfaction with the jury’s verdict. Id. at 36.

While the courtroom evidence ends with the jury’s punitive damage award, Bananas!* shows
Dole’s post-verdict statement that “for the plaintiffs’ lawyers this is a substantial defeat because of
them to have invested so heavily as they did in time and costs and to come up with this result that

would even come close to paying their smallest bills, is a real defeat.” Bandlow Decl. Ex. 10 at 40.

Following the verdict, WG Film began the editing process.| Gertten Decl. { 31.| During this

process, WG Film compiled and reviewed substantial research on the banana trade, the use of
pesticides at banana plantations, and the thirty year history of the DBCP dispute. Id.. Editing began
in August 2008 and was completed before Christmas of that year. Id. at 1 39. At this time, the film
was “locked” — meaning no substantial changes were allowed. Post-production was completed by

March 2009. Id.
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In April 2009, Bananas!* was selected to compete at the Los Angeles Film Festival (the
“Festival”). Id. at 41. On May 5, 2009, WG Film released on its website the trailer for Bananas!*
along with a press kit. 1d. at 142. On May 8, 2008, and without seeing the film, counsel for Dole
demanded that WG Film stop “making false, defamatory statements about Dole” and copied its
complaint to all of the Festival’s corporate sponsors. 1d. at 43, Ex. J. Dole’s letter was the first
time WG Film learned about the fraud investigation into Dominquez and his clients. 1d. at  44.
After reviewing Judge Chaney’s findings and reviewing its film again, WG Film added closing cards
to the already “locked” film to explain what had transpired. Id. WG Film also added to its press kit a
discussion of these developments, including the following:

[T]he film is not only about DBCP or the Tellez case, which seems to be a
misconception here. The funeral in the film is the funeral of a man named
Alberto Rosales. We are not saying he died from exposure to DBCP, but he did
die from kidney damage, which is a common symptom from pesticide exposure. .
.. Yes, it is difficult to prove scientifically, but pesticides have had extremely
negative effects on the people and environment of many areas of Central
America. ... [Additionally] we are not saying that the plane in the trailer is
spraying DBCP. We are saying that pesticides are very much still in use.*

Dole’s efforts resulted in Bananas!* being pulled from competition. Bananas!*, however,
was still screened twice out of competition. In advance of each screening, representatives of the
Festival read a prepared statement about the ongoing controversy. Gertten Decl. | 48.

Gertten has participated in panel discussions and interviews about his film where he reiterates
that the film presents what occurred in the courtroom and what he saw in Nicaragua, expressed in the
words of the participants. Id. at | 48.; See Declaration of Margarete Jangard at { 6.

111.DISCUSSION

A. The Anti-SLAPP Statute Applies To Dole's Claims

California’s anti-SLAPP statute allows courts to strike “[a] cause of action against a person
arising from any act of that person in furtherance of the person’s right of petition or free speech under
the . . . Constitution.” Section 425.16(b)(1). The anti-SLAPP statute was enacted to encourage

continued participation in matters of public significance by targeting “lawsuits brought primarily to

31 press Kit at 8-9, Gertten Decl. Ex. .
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chill the valid exercise of the constitutional rights of freedom of speech.” Equilon Enterprises v.
Consumer Cause, Inc., 29 Cal.4th 53, 59-60 n.3 (2002) (quoting Section 425.16(a)). “Because these
meritless lawsuits seek to deplete the defendant’s energy and drain his or her resources, the
Legislature sought to prevent SLAPPS by ending them early and without great cost to the SLAPP
target.” Balzaga v. Fox News Network, LLC, 173 Cal. App. 4th 1325, 1335 (2009) (citations and
internal quotations omitted).

The statute creates a two-step process for determining whether an action should be stricken:

[1] First, the court decides whether the defendant has made a threshold showing that

the challenged cause of action is one arising from protected activity. The moving

defendant’s burden is to demonstrate that the act or acts of which the plaintiff

complains were taken “in furtherance of the [defendant]’s right of petition or free

speech under the United States or California Constitution in connection with a public
issue,” as defined in the statute. (8 425.16, subd. (b)(1).)

[2] If the court finds such a showing has been made, it then determines whether the
plaintiff has demonstrated a probability of prevailing on the claim.

Equilon, 29 Cal.4th at 67. Here, both of those steps are met, requiring dismissal of this action.

The anti-SLAPP statute applies to actions aimed at documentary films. M.G. v. Time Warner,
Inc., 89 Cal.App.4th 623, 629 (2001) (anti-SLAPP statute applied to claims asserted against HBO
documentary on molestation in child sports). Because the film provides extensive reporting about the
ongoing DBCP controversy, the speech contained in Bananas!* is “in connection with a public issue
or an issue of public interest” under the anti-SLAPP statute. See Sipple v. Foundation of National
Progress, 71 Cal.App.4th 226, 238 (1999) (article on domestic violence allegation raised in a custody
battle with a political consultant was in the public interest). Nygard, Inc. v. UUSI-Kerttula, 159
Cal.App.4th 1027, 1042 (2008) (“’an issue of public interest . . . is any issue in which the public is
interested”) (emphasis in original); Ruckelshaus v. Monsanto Co., 467 U.S. 986, 991-92 (1984)
(discussing the “public concern about the safety of pesticides and their effect on the environment”

which is a matter of “public interest”).
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B. Dole Cannot Demonstrate A Probability Of Success

The tort of defamation “involves (a) a publication that is (b) false, (c) defamatory, and (d)
unprivileged, and that (e) has a natural tendency to injure or that causes special damage.” Taus v.
Loftus, 40 Cal. 4th 683, 720 (2007). Moreover, a public figure plaintiff such as Dole must show, by
clear and convincing evidence, that the statements were made with actual malice. Reader’s Digest
Ass’n v. Sup. Ct., 37 Cal. 3d 244, 253-255 (1984).

1. Bananas!* And WG Film Did Not Make False Statements

The truth, no matter how damning to a party’s reputations and irrespective of the publisher’s
intent, can never support a claim for defamation. Smith v. Maldonado, 72 Cal. App. 4th 637, 646
(1999). Dole, as a public figure freely capable of presenting its position to an interested public, bears
the burden of proving falsity. Vogel v. Felice, 127 Cal. App. 4th 1006, 1021 (2005).

Instead of pointing to any particular false statement, Dole, argues that scenes from, or
supposed impressions left by, Bananas!* and the surrounding commentary, somehow “imply”
something false. While “defamation by implication” is possible, an implication of falsity requires
consideration of the publication as a whole and requires Dole to prove that the false impression Dole
contends is the one more probably then not left in the minds of the public. Balzaga, 173 Cal. App.
4th at 1339 (“To determine defamation the court must view the broadcast as a whole rather than
dwell upon specific parts of the broadcast”) (quoting Ramsey v. Fox News Network, 351 F. Supp. 2d
1145, 1151 (D.C. Col. 2005)); Monterey Plaza Hotel v. Hotel Employees & Restaurant Employees,
69 Cal. App. 4th 1057, 1065 (1999) (“the publication ... must be read as a whole in order to
understand its import and effect, which it was calculated to have on the reader [citation], and
constructed in light of the whole scope [of the publication]”).

Dole’s Complaint cites nine separate allegations of defamation, all of which fail.

o Bananas!™* allegedly “directly implies that Dole is still using DBCP.” Complaint
at 1 24. The film does no such thing. In fact, it includes the courtroom scenes where the jury was
“told that Dole stopped. They stopped when the government of the United States in 1979 said,

"There is no permitted level of DBCP on bananas.”” Bandlow Decl. Ex. 10 at 34.
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o Bananas!* allegedly portrays Juan Dominguez as a crusading hero. Complaint at
1 15, 19, 22, 59e. Stating that Dominguez is the hero of Bananas!* conflates “hero” with
“protagonist.” While it is true that Dominguez is a central figure in the documentary, to perceive his
depiction as heroic is to view King Lear as the hero of Shakespeare’s play. While Bananas!* allows
Dominguez to discuss his reasons for pursuing these cases it also presents his flamboyant lifestyle.
Supra at 10-11. Moreover, the film ends citing Judge Chaney findings of serious fraud allegations
implicating Dominguez. Bandlow Decl. Ex. 39.

. Bananas!™* allegedly “portrays the claims of the Tellez plaintiffs as genuine, valid,
and not the product of a fraudulent scheme to extort Dole and other U.S. companies.”
Complaint at 1 22; see also 11 6, 59. The presentation of the Tellez plaintiffs in the film consists
almost exclusively of their courtroom testimony, which is dominated by Dole’s cross examination of
these plaintiffs that very seriously calls into question their credibility.** The documentary gives equal
time to Dole’s closing, presenting its argument that “[t]here is no causation, no exposure” as well as
Dole’s contention that the Tellez plaintiffs did not testify truthfully. Bandlow Decl. Ex. 10 at 32-33.
Bananas!* makes explicit that the jury rejected the claims of half of the Tellez plaintiffs. Bandlow
Decl. Ex. 34. The closing cards include Judge Chaney’s post-trial comment that as a result of serious
fraud allegations “[w]e will never know if any Nicaraguan was actually injured or harmed by the
alleged wrongdoing.” Bandlow Decl. Ex. 39 at 2. While Dole argues that it is the victim and did
nothing wrong, Dole admitted during the Tellez trial that DBCP causes sterility at sufficient exposure
levels, that residual DBCP remained in the banana fields after application and drenching, and that
Dole continued to use DBCP after Dole was made aware the chemical caused sterility. Bandlow
Decl. Ex. 5 at 6595:11-6596:5. Dole’s General Counsel also testified that “[t]oday’s Dole would
have discontinued DBCP in 1979. . .. And Why? Because the focus of Dole is on worker health and
safety.” Bandlow Decl. Ex. 5 at 9096:8-11.

o Bananas!* allegedly “directly implies” that Dole use of DBCP caused people in

Nicaragua to die. Complaint 122. Dole is correct that Bananas!* presents the opinions of both a

32 Bandlow Decl. Ex. 10 at 16-19; 24-27; and 27-31.
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young Nicaraguan man (grief-stricken after burying his father) and a priest that pesticides used in
banana production had killed Nicaraguan workers. Bandlow Decl. Ex. 10 at 1. Such opinions
offered by persons who do not purport to possess the medical expertise to render such opinions as
fact are not actionable as defamation. Campanelli v. Regents of Univ. of Cal., 44 Cal. App. 4th 572,
580 (1996) (parents statement regarding purported cause of child’s sickness a protected opinion
because parents are not generally thought of as experts in the medical field). Moreover, Bananas!*
makes clear that the suits against Dole related to DBCP concern sterility and not death because the
link between DBCP and mortality is less certain. Bandlow Decl. Ex. 10 at 32.

. Bananas!* uses clips from the archival Nicaraguan film Bananaras to supposedly
falsely represent the operations of Dole-contracted banana farms. Complaint at § 57. Dole
already made this argument and lost it. In Tellez, Judge Chaney, after listening and considering
Dole’s exact same argument, permitted the jury to view most of the same Bananaras film,
concluding that the film “illustrates for the jury the general landscape, the size and scale of individual
banana plantations.” Bandlow Decl. Ex. 5 at 1483:11-20. While a limiting instruction was given, the
jury was simply told that there was no evidence that any of the plaintiffs in this case worked barefoot
in the muddy fields. Bandlow Decl. Ex. 5 at 1949:6-1950:8. Dole had the opportunity to depose the
videographer of Bananaras in advance of the film being shown to the jury, and elected not to call the
videographer as a witness. Bandlow Decl. Ex. 5 at 1481:4-7. While Dole initially objected to the
scenes of puddles being shown to the jury, the scenes were shown and witnesses corroborated that the
scenes represented the actual conditions. Bandlow Decl. Ex. 5 at 8164:28-8165:25.

. Bananas!™* allegedly “directly implies that DBCP was applied on Dole-contracted
banana farms regularly, if not on a daily basis, and that it was applied by airplane by
drenching the fields while the banana workers were working in them.” Complaint at ] 55, 59b.
DBCP was applied by adding it to the closed overhead sprinkling system. Bandlow Decl. Ex. 5 at
800:7-801:20. An example of this system shown in Bananas!* was taken from the Bananaras film,
the same scene that Dole repeated in its closing argument when discussing the application of DBCP.
Bandlow Decl. Ex. 5 at 8001:27-8003:6. While Dole objects to a reference to these sprinklers as

“water cannons,” Dole admits that this system sprays 700 gallons per minute covering 3.8 acres.
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Bandlow Decl. Ex. 5 at 1794:3-.7. Dole is correct that Bananas!* does not offer details about the
frequency or extent of DBCP use at these banana plantations. Bananas!*, however, presents Dole’s
defense that the Tellez plaintiffs’ exposure to DBCP was insufficient to cause adverse health impacts
and that the jury agreed with Dole with respect to half of the plaintiffs.*®* Dole is similarly correct
that Bananas!* includes a shot of an airplane spraying liquid, but today that is how Dole applies
much of its pesticides. Bandlow Decl. Ex. 5 at 9151:4-12.

. Bananas!* Film allegedly implies that the punitive damage award against Dole
was a laudable victory. Complaint at 1 58-59(d). Bananas!*, however, presents Dole’s response
that “for the plaintiffs’ lawyers [the punitive damage award was] a substantial defeat.” Bandlow
Decl. Ex. 10 at 40.

. Gertten falsely asserts that Dole was found guilty of fraud and malice, a
determination that remains valid. Complaint § 67. During an interview with KPFK and in
response to a question about the current status of the legal battle, Gertten actually responded “What |
can say is that this is a very complex situation. This is one of the poorest countries in the world.
There are a lot of rumors, everything is possible. But first of all, there is an American jury that came
out... told...said...Dole was found guilty with fraud and malice in this case.” KPFK interview,
Bandlow Decl. Ex. 40 at 4.

. Gertten supposedly falsely asserts that Judge Chaney’s fraud findings are
erroneous. Complaint 1 69. During the same interview, what Gertten actually said about “the fraud
case [was that], it’s really early and Juan Dominguez hasn’t had his day in court. It’s really hard to
dig into because the evidence produced by Dole is 16 so-called John Doe witnesses so for a journalist
or a filmmaker, it’s almost impossible to understand what is right and what is wrong, when | read all
these papers | can put tons of question marks. It could be differently.” Bandlow Decl. Ex. 40 at 4.

Accordingly, because Dole cannot meet its burden to show that a false defamatory statement

was actually made, Dole cannot show a probability of success and the Motion should be granted.

% Bandlow Decl. Ex. 10 at 33. Dole used approximately 65,000 gallons of DBCP in Nicaragua in
1979. Bandlow Decl. Ex. 5 at 2885:1-15. The 9-10 gallons per acre applied by Dole far exceeded
Dow’s recommended 1.5 gallons per acre. Bandlow Decl. Ex. 5 at 2895:6-10.
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2. The Challenged Statements Are Protected By The Litigation Privilege

Bananas!™* reporting of the Tellez Trial, and the facts and circumstances leading up to that
trial, are a “privileged publication” of a “judicial proceeding” and therefore protected from
defamation liability under Civil Code § 47(d)(1)((A). Dorsey v. National Enquirer, Inc., 973 F. 2d
1431, 1434 (1992) (*“courts must accord media defendants a “certain amount of literary license,” and
exercise a “degree of flexibility’ in determining what is a “fair report.””); Green v. Cortez, 151 Cal.
App. 3d 1068, 1074 (1984).

Dole does not question that the depictions of the Tellez Trial were “fair and true.” Instead,
Dole questions the adequacies of the film’s explication of events that occurred after the trial. The
“fair and true” reporting privilege does not require the media to “resolve the merits of the charges,”
nor is the media required to “present the [plaintiff’s] version of the facts.” Dorsey, 973 F. 2d at 1436.
In Dorsey, this privilege extended to a National Enquirer article headline: “Mother of His Child
Claims in Court...Engelbert Has AIDS Virus” even though this allegation was called into question
during the proceedings. Dorsey, 973 F. 2d at 1437-38. Similarly, WG Film was not required to
detail Dole’s side of the story. Irrespective of this point, Bananas!* includes footage of Dole’s
impeachment of the Tellez plaintiffs as well as large portions of Dole’s attorney’s examinations and
closing argument. Bandlow Decl. Ex. 10 at 27-33. Moreover, Bananas!* ends by stating that on
“April 23, 2009, Judge Chaney dismisse[d] all Nicaraguan cases pending before her, citing serious
fraud allegations.” Bandlow Decl. Ex. 39.

The “fair and true” privilege extends to the information about the work leading up to
courtroom proceedings and to Gertten’s statements about those proceedings. Dorsey, 973 F. 2d at
1437 (privilege extends to any out-of-court statements if they “comprise a history of the proceedings”
citing Glenn v. Gibson, 75 Cal. App. 2d 649, 660 (1946)). “California provided a certain amount of
breathing room for [the media] to explain the basis of a judicial proceeding without at the same time
opening themselves up to exposure for defamation liability.” Id. In Dorsey, the defendant’s use of
out-of-court statements by a party and a witness were privileged under California Civil Code 8§ 47
“because these statements “detail the circumstances, and theories based upon circumstances, in regard

to the [court] proceeding.”” Id.; citing Hayward v. Watsonville Register-Pajaronian and Sun, 265
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Cal. App. 2d 255, 299 (1968). Like the out-of-court statements in Dorsey, the material used by WG
Film in Bananas!* and the statements made by Gertten comprise the history” of the court proceedings
in Tellez, and as such is protected from defamation liability.

3. The Statements Are Opinions Protected Under The First Amendment

“’Under the First Amendment there is no such thing as a false idea. However pernicious an
opinion may seem, we depend for its correction not on the conscience of judges and juries but on the
competition of other ideas.”” Nygard, Inc. v. UUSI-Kerttula, 159 Cal.App.4th at 1048 quoting Gertz
v. Robert Welch, Inc. 418 U.S. 232, 340 (1974). “Opinions that present only an individual’s personal
conclusions and do not imply a provable false assertion of fact are not actionable; indeed such
opinions are the lifeblood of public discussion promoted by the First Amendment.” Paterno v.
Supreior Court, 163 Cal.App.4th 1342, 1356 (2008) (publication of employee’s statement that
employer had slashed employment benefits not actionable). “[T]he question is not strictly whether
the published statement is fact or opinion. Rather the dispositive question is whether a reasonable
fact finder could conclude the published statement declares or implies a provable false assertion of
fact.” Franklin v. Dynamic Details, Inc., 116 Cal.App.4th 375, 385 (2004). In answering this
question the Court should examine the work as a whole. Paterno, 163 Cal.App.4th at 1356.

Bananas!* presents competing opinions. While Dole objects to the conclusions of a young
Nicaraguan man and a local priest that pesticides contributed to the death of banana workers, the film
presents Dole position, that workers were not exposed to quantities of DBCP sufficient to cause any
injury. Moreover, it is unfathomable to conclude that the statements of a son grieving over the death
of his father and a priest presided over the funeral amount to actionable statements of fact, rather than
constitutionally protected opinions.

Dole seems most troubled with the Dominguez statement in Spanish “every time a banana
worker who was exposed to this chemical dies . . . then it's one more victory for Dole Food
Company.” Bandlow Decl. Ex. 10 at 32. This type of hyperbolic statement, however, is consistently
held by Courts to be a “protected opinion [that] does not imply a provable fact.” See e.g. James v.

San Jose Mercury News, Inc., 17 Cal.App.4th 1, 20 (1993) (statement in news report of molestation
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trial that “when the legal community turns on kids, it doubles their trauma” not actionable);
Campanelli v. Regents of University of California, 44 Cal.App.4th at 580 (comment that “players
were beaten down and troubled psychologically” not actionable). Moreover, Dole argument ignores
the context and misses import of Dominguez’s comment, which is that relevant evidence is lost when
the banana worker dies. Thus, Dole has one less claim against it.

4. Dole Cannot Prove Actual Malice

Dole must prove by clear and convincing evidence that WG Film knew that its statements
were false or that it acted with reckless disregard for their truth or falsity. Reader’s Digest Ass’n v.
Sup. Ct., 37 Cal. 3d at 256-57.** “Gross or even extreme negligence will not suffice to establish
actual malice . ...” Christian Research Institute v. Alnor, 148 Cal. App. 4th 71, 88 (2007)

At a minimum, Dole must show that WG Film “entertained serious doubt as to the truth of
[its] publication.” Reader’s Digest, 37 Cal. 3d at 256. While Dole objects to WG Film’s failure to
contact it prior to completing Bananas*, “[t]he failure to conduct a thorough and objective
investigation, standing alone, does not prove actual malice, nor even necessarily raise a triable issue
of fact on that controversy.” Id. (failure to interview church spokesman was “inconsequential” on
issue of actual malice). WG Film’s awareness of Dole’s charges of corruption and Dole’s conviction
that its use of DBCP had not harmed anyone are insufficient. Id. (knowledge that plaintiff had sued
source for defamation insufficient); Harte-Hanks Communications, Inc. v. Connaughton, 491 U.S.
657, 692 n. 37 (1989)(“such denials are so commonplace in the world of polemical charge and
countercharge that, in themselves, they hardly alert the conscientious reporter to the likelihood of
error”). Similarly, Dole cannot meet its proof by simply arguing that Bananas!™* fails to provide an
objective account or that it is less than accurate. Id. at 259; Huckabee v. Time Warner Entertainment,
Co., 19 S.W. 3d 413, 426 (Tex. 2000) (“in the absence of evidence that the defendant selected the

material to portray the judge’s record falsely, the First Amendment protects the organization’s choice

% “The burden of proof by clear and convincing evidence ‘requires a finding of high probability. The
evidence must be so clear as to leave no substantial doubt. It must be sufficiently strong to command
the unhesitating assent of every reasonable mind.”” Christian Research Institute v. Alnor, 148 Cal.
App. 4th 71, 84 (2007) (quoting Copp v. Paxton, 45 Cal. App. 4th 829, 846 (1996)).
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of which material to include in its broadcast”). “Fair and objective reporting may be a worthy ideal,
but there is also room, within the protection of the First Amendment, for writing which seeks to
expose wrongoing and arouse righteous anger; clearly such writing is typically less than objective in
its presentation.” Reader’s Digest, 37 Cal. 3d at 260.

Dole’s construct that Bananas!* is nothing more than a hit piece created to service the illicit
desires of compromised plaintiffs’ counsel collapses when one simply watches the film. As
discussed in Sections II1.C above Dole’s inability to prove the falsity of any charged statement
dooms its claim. Moreover, the film presents in Dole’s own words its defense to the charges made
by the Tellez plaintiffs and shows that Dole persuaded a jury to rule in its favor that Dole’s conduct
was not the cause of any injury to half of these plaintiffs. While the film does not mention that the
Tellez court threw out the jury’s punitive damage finding on technical grounds, Bananas!* presents
Dole’s comment that this award was a substantial defeat for counsel to the plaintiffs.

The First Amendment for good reason shields WG Film from the hammer of Dole’s
defamation claim, effacing Dole’s desire to have final cut authority over Bananas!* To the extent
Dole believes that any statement contained in Bananas!* “requires further explanation [Dole], its
lawyers, public relations experts, and crisis managers are free to provide them.” Paterno v. Superior
Court, 163 Cal.App.4th at 1353. This is a clear cut case of documentary film makers who have made
good faith editorial decisions to create a narrative from their artistic perspective. Dole’s effort to
interfere with this right is something the First Amendment and the anti-SLAPP statute do not tolerate.

IV.CONCLUSION

From the outset, Dole concedes that “[t]he right of free speech is a justly cherished and
fundamental American value.” Complaint § 1. Fortunately, the anti-SLAPP statute exists to hold
Dole to these words. For the reasons above, Defendants WG Film AB, Fredrik Gertten and
Margarete Jangdrd respectfully request that the Court grant this Special Motion to Strike Dole’s

Complaint with prejudice and without leave to amend.

DATED: September 10, 2009 LATHROP & GAGE ﬁ\
By: /< ‘/

Lincoln Bandlow
Attorneys for Defendants
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